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Do We really
understand??

THE Black Business Council has called on the National Treasury to appeal a Supreme Court of Appeal (SCA) ruling that businesses will

no longer have to be 51% black owned before a tender for ¢ for contractsPHOTO SUPPLIED
N = f v in Your email address
Black business fights Supreme Court B- =3
BBEE ruling New legislation promulgated by finance minister Enoch Godongwana has made
it unnecessary for fundamental state-owned entities to rely solely on BEE-
By Lyse Comins (©) Nov 5, 2020 compliant companies during procurement procedures.
The regulations stipulate a set of pre-qualification criteria before tenders can be assessed \ Eskom no longer forced to use
' on price, functionality and other factors, including a tenderer being a stipulated minimum 100% black-owned suppliers

Staff Writ

broad-based black economic empowerment (B-BBEE) status level of contributor and
being a qualifying small enterprise which is at least 51% owned by black people.

The court ruled that the minister had acted ultra vires (outside his powers) in issuing the

regulations in 2017.

AfriBusiness took the matter to the SCA on appeal, with the SA Property Owners
Association (Sapoa) as amicus curiae (friends of the court), after the Pretoria High Court

dismissed its application to have the regulations issued by then Minister of Finance Pravin
Gordhan reviewed and set aside. )

Eskom, Denel, Transnet, and other state-owned companies (SOCs) can no
BEECHAMBER longer disqualify suppliers from consideration for tenders if they don't
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meet black economic empowerment (BEE) criteria.




1. When an organ of state in the national, provincial or local sphere of government, or any
other institution identified in national legislation, contracts for goods or services, it must
do so in accordance with a system which is fair, equitable, transparent, competitive and
cost-effective.

2. Subsection (1) does not prevent the organs of state or institutions referred to in that
subsection from implementing a procurement policy providing for
a) categories of preference in the allocation of contracts; and

b) the protection or advancement of persons, or categories of persons, disadvantaged by unfair
discrimination.

3. National legislation must prescribe a framework within which the policy referred to in
subsection (2) must be implemented.
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The Preferential Procurement Policy Framework Act 5 of 2000 :

1. to give effect to section 217(3) of the Constitution by providing a framework for the
implementation of the procurement policy contemplated in section 217(2) of the
Constitution; and

2. to provide for matters connected therewith.

“preferential procurement policy” means a procurement policy contemplated in section 217(2)
of the Constitution; (vi)

Regulations

[ 5.(1 ) The Minister may make regulations regarding any matter that maybe necessary ]
or expedient to prescribe in order to achieve the objects of this Act. .
(2) Draft regulations must be published for public comment in the Government
Gazette and every Provincial Gazette before promulgation.




1. An organ of state must determine its preferential procurement policy and implement it
within the following framework:

a. A Preference point system must be followed;

b. (i) for contracts with a Rand value above a prescribed amount a maximum of 10 points may be
allocated for specific goals as contemplated in paragraph (d) provided that the lowest acceptable
tender scores 90 points for price;

(i) for contracts with a Rand value equal to or below a prescribed amount a maximum of 20 points
may be allocated for specific goals as contemplated in paragraph (d) provided that the lowest
acceptable tender scores 80 points for price;

c. Any other acceptable tenders which are higher in price must score fewer points, on a pro rata basis,
calculated on their tender prices in relation to the lowest acceptable tender, in accordance with a
prescribed formula.

d. The specific goals may include—

i.  contracting with persons, or categories of persons, historically disadvantaged by unfair discrimination on the basis of
race, gender or disability

ii. implementing the programmes of the Reconstruction and Development Programme as published in Government
Gazzette No. 16085 dated 23 November 1994;
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e. any specific goal for which a point maybe awarded, must be clearly specified in the
invitation to submit a tender;

f. the contract must be awarded to the tenderer who scores the highest points, unless
objective criteria in addition to those contemplated in paragraphs (d) and (e) justify the
award to another tenderer; and

g. any contract awarded on account of false information furnished by the tenderer in order to
secure preference in terms of this Act, maybe cancelled at the sole discretion of the organ
of state without prejudice to any other remedies the organ of state may have.

2 Any goals contemplated in subsection 1(e) must be measurable, quantifiable and
monitored for compliance.
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PREFERENTIAL PROCUREMENT POLICY FRAMEWORK ACT, 2000:
2017 REGULATIONS

B-BBEE Status Points (80/20) Points (90/10) .
20 10 Pt- Pmin
s . Ps=80| 1- i
14 6 min
12 5
8 4
6 3
4 2
e . Pt-Pmm
0 0

Ps = Points scored for price of tender under consideration

Pt = Price of tender under consideration;

Pmin = Price of lowest acceptable tender
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* Reference to the use of B-BBEE status as a specified goal to be used when allocating
preferential points has been omitted.

* for local production and content has been omitted

« for evaluation on functionality have been omitted,-function of PFMA & MFMA (SCM policies)
* for subcontracting after the award of a tender have been omitted

* for cancellation of tenders have been omitted

* for prequalification for preferential procurement have been omitted

* subcontracting as a condition of tender have been omitted

* the issuance of circulars and guidelines have been omitted.

* Propose to prescribe formulae to be used when allocating preferential points in tenders to
generate income, dispose of or lease assets by an organ of state.
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Governance :

. Must re-define their own procurement policies as envisaged in S217(1) of the Constitution and S2(1) of the Preferential
Procurement Policy Framework Act (“PPPFA”)

o The Procurement Policy should:
. Include setting own ‘specific goals’ for the awarding of 20 or 10 points depending on the contract value

. Define a prescriber formula for awarding the 20 or 10 points

Tendering :

. Cannot use local content requirements as disqualification criterion for tender
. Can choose to include sub-contracting in their procurement policies, but it is not mandatory.
. Indicate the specific goal in tenders and the formula to be used

Specific goals as defined per the PPPFA may include contracting with persons, or categories of persons, historically
disadvantaged by unfair discrimination on the basis of race, gender and disability including the implementation of
programmes of the Reconstruction and Development Programme (“RDP”) as published in Government Gazette No. 16085
dated 23 November 1994.
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